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I. The Thesisand the Rule

Plaintiffs lawyers, at least the best ones, are believersin their causes. They're convinced that part of their job isto expose cars
that don't steer right or blow up under certain conditions, drugs with dangerous side effects, or clergymen and scoutmasters
who molest kids. Defense lawyers, at least the best ones, are dedicated to bringing justice to their clients. They're committed
to beating back frivolous claims and plaintiffs with victim complexes, but when legitimate cases come aong, they try to settle
them quickly and fairly--and in away that won't create more innocent victims.

Unfortunately, the laws in the vast majority of states combine with the ethics rules in every state to prevent lawyers on both
sides from achieving these goals. Because the rules of ethics generally reguire putting the interests of the client ahead of those
of society, lawyers are bound to settle cases in ways which serve the needs of the specific clients while potentially harming the
interests of society as a whole. Unless counsel is operating in one of the very few states with strong “sunshine in litigation”

laws®, thereislittle that can be done when the defendant demands, and the plaintiff accepts, secrecy as acondition of resolving
acase.

It isfor thisreason that | propose that American Bar Association Model Rule of Professional Conduct 3.2 be amended to add
section (B), asfollows (new portions of the rule are italicized):

*116 RULE 3.2 EXPEDITING LITIGATION AND LIMITATIONS (A) A lawyer shall make reasonable efforts to expedite
litigation consistent with the interests of the client.

(B) A lawyer shall not participate in offering or making an agreement, whether in connection with a lawsuit or otherwise, to
prevent or restrict the availability to the public of information that the lawyer reasonably believes directly concernsasubstantial
danger to the public health or safety, or to the health or safety of any particular individual (s).

Comment 1. Dilatory practices bring the administration of justice into disrepute. Delay should not be indulged merely for the
convenience of the advocates, or for the purpose of frustrating an opposing party's attempt to obtain rightful redress or repose.
Itisnot ajustification that similar conduct is often tolerated by the bench and bar. The question is whether a competent lawyer
acting in good faith would regard the course of action as having some substantial purpose other than delay. Realizing financial
or other benefit from otherwise improper delay in litigation is not alegitimate interest of the client.

2.Some settlements have been facilitated by agreementsto limit the public's accessto information obtained both by investigation

and through the discovery process. However, the public's interest in being free from substantial dangers to health and safety
requiresthat no agreement that prevents disclosure to the public of information that directly affectsthat health and safety may be
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permitted. Thisincludes agreements or stipulations to protective orders that would prevent the disclosure of such information.
It also precludes a lawyer seeking discovery from concurring in efforts to seek such orders where the discovery sought is
reasonably likely to includeinformation covered by subsection (B) of therule. However, in the event acourt entersalawful and
final protective order without the parties agreement thereto, subsection (B) shall not require the disclosure of the information
subject to that order.

3. Subsection (B) does not require the disclosure of the amount of any settlement. Further, in the event of a danger to any
particular individual (s) under Subsection (B), the rule is intended to require only that the availability of information about the
danger not be restricted from any persons reasonably likely to be affected, and from any governmental regulatory or oversight
agencies that would have a substantial interest in that danger. In such instances, the rule is not intended to permit disclosure
to persons not affected by the dangers.

*117 Drafter's (Author's) Note: The language in thefirst phrase of part (B) istaken from that used in Rule 5.6, on restricting a
lawyer's practice. The language “reasonably believes’ parallelsthat used in Rule 1.6. The use of the phrase “ substantial danger
to the public health or safety,” rather than the more restrictive language of Rule 1.6 (“imminent death or substantial bodily
harm”) is used here because the matters disclosed in the discovery process are not ordinarily protected by confidentiality under
Rule 1.6, and a so because the use of the term “imminent” is not consistent with the practical exigencies of dangers which may
be inevitable but have alonger than imminent incubation period.

Thisisthefirst published draft of thisrule. My intention hereis neither to defend the exact wording of the draft, nor to suggest
that thisisthe only way, or even the best way, to craft arule. Rather, it is my hope that this draft might serve as a starting point
for discussion. The purpose of this paper--and the presentation | gave at Hofstra--is to make three points: first, that secrecy in
settlements is an important problem that carries with it a significant potential of danger to the public; second, that regulatory
intervention is necessary to prevent this harm; and third, that “sunshine” legislation, while undoubtedly a step in the right
direction, is not an adequate remedy to protect legitimate public interests.

I1. Secret Settlements Are Dangerous
A. Professor Miller and the Argumentsin Favor of Secrecy

There are many lawyers, plaintiffs’ and defense counsel alike, who simply believe that secrecy is necessary to the way civil
litigation is practiced in this country--without the ability to settlein away that keeps damaging information from public scrutiny,

theincentiveto settlewould belost. > Others, s gnificant among them Professor Arthur R. Miller of Harvard, consider the courts

to be places which serve “private parties bringing a private dispute.” 3w Litigants do not give up their privacy rights smply
because they have walked, voluntarily or involuntarily, through *118 the courthouse door,” argues Miller. No plaintiff, just

by paying a court filing fee, should be able to force adefendant to disclose “intensely personal and confidential information.” 4

Thisfocus on privacy rightsis generally coupled with abroad view of the use of protective orders, one which encompasses, in

the words of the federal rule, avoiding “annoyance” and “embarrassment,” as well as undue burden or expense. 5

Proponents see a third reason for advancing secrecy in court proceedings. Parties, especially large corporations targeted for
their “deep pockets,” should not be subject to frivolous lawsuits based on other frivolous lawsuits and the stories that grow out

of them. Again, Professor Miller states:

“Isit truethat protective orders and court seals keep information regarding public health and safety hidden? Thusfar, assertions
to that effect have been supported primarily by anecdotal evidence; research or statistical data is completely nonexistent.
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An examination of several of the stories that have surfaced during the debate demonstrates that they are of questionable

content. ...” 6

B. Debunking the Need for Secrecy

Superficially, all these reasons seem logical. It makesintuitive sense that it will be more difficult for a plaintiff to settle a case
with adefendant if the defendant knowsthat it isno longer allowed to protect the dangerous practiceit engagesin behind a secret
veil. But there are no empirical studies or even “anecdotal” evidence indicating that it is actually harder to attain a settlement

when secrecy is not permitted. In those states that have developed the strongest anti-secrecy regulations7 , there has been no
indication of a resulting court logjam, or even that settlement rates have gone down. Therefore, it is reasonable to speculate
that the amount of settlement may decrease somewhat when there is no premium paid for secrecy. But settlements, secret or
not, rarely involve admissions of wrongdoing. Parties who don't want their conduct exposed still have substantial incentive to
settle before the heightened scrutiny of atrial.

*119 While Professor Miller and others see courts asforafor the resolution of private disputes, 8 the contrary view, expressed
here by Ralph Nader, makes more sense: “ America’s courts are public, not private, institutions. Secrecy agreements undermine

the public's right to know.” 9 Texas Congressman Lloyd Doggett, who while a state Supreme Court judge was the architect
of Texas Rule 76(a), one of the strongest anti-secrecy regulations, put it this way: “To close a court to public scrutiny of the

proceedingsisto shut off thelight of thelaw.” 10 Moreover, personifying corporations by ascribing to them “intensely personal”
feelings-- including annoyance and embarrassment--stretches credulity.

To asignificant extent, the debate about secrecy in the courts has been more of a philosophical and political issue than a matter
of legal ethics. The third claim raised by Miller--that there is inadequate information on which to base a need for openness--
seems to be both the most politicized and the least supportable.

It'strue, of course, that “anecdotes” and “ stories’ don't, in and of themselves, prove anything, any morethan do mere allegations
in alawsuit. Nor does an isolated settlement, which a company may enter into in order to protect itself from the publicity of
going to trial. Even an occasional jury verdict doesn't prove aproduct is defective in every case, only in that particular one. But
neither Professor Miller nor the Product Liability Defense Council, whose members are companies sued for defective products
and whose foundation hel ped finance Miller'swork, are ableto point to any evidence of their own that open settlements actually
encourage frivolous lawsuits.

Moresignificantly, an examination of some* stories’ about dangerous conditionsrevea sfar morethan mere* anecdotes.” These
few examples are by no means intended as an exhaustive list:

«Zomax. Public disclosure came only after ascientist experienced a potentially fatal allergic reaction and decided to investigate.
The drug was eventually taken off the market, but by that time, it was reportedly responsible for a dozen deaths and over 400
severe alergic reactions, almost all of which were kept quiet through secret settlements worked out by McNeil, the drug's

manufacturer. 11

*120 <Dalkon Shield: This product was taken off the American market, but only after numerous secret settlements which left
the public in the dark long after the dangers of the product were known to those involved in the litigation. Indeed, attorneys

for A.H. Robbins, the Shield's manufacturer, even tried to condition settlements on the plaintiffs' lawyers promises never to

take another Dalkon case. 12
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eHalcion, Shiley Heart VValve: Both productswere removed from the American market after cases were secretly settled, but only
with the help of outside sources--in Halcion's case, evidence from England, in the valve's case, a Congressional investigative

committee, 13

*General Motors pick-upswith side-mounted gastanks: These tankswerethe subject of much litigation, including asuit by GM's
lawyers against Ralph Nader and the Center for Auto Safety. Discovery in that suit produced GM records showing 245 cases
filed nationwide alleging a dangerous defect. The actual number settled is difficult to determine because of secrecy agreements,

but estimates of the number of settled cases range from 50 to over 200; amost all required that the information be kept secret

from anyone not a party to a specific case. 14

It isdifficult to believe that the settlement of hundreds of lawsuits involving dangerous drugs or gas tanks causing fires result
merely from unsupported individual claims. Thereisapoint beyond which “anecdotal evidence” takeson aclear pattern. Where
that pattern pointsto the existence of adanger to the public health and safety--or even the serious possibility of such adanger--it
istimeto ask whether our legal system can afford to allow such secrecy. Not only does suppressing evidence deny information
to the public, but it unbalances the scal es between plaintiffs and defendants. Only by exploring the evidence for themselves can
both plaintiffs and government regulators fairly assess how those possihilities affect them.

*121 Onehighly publicized matter, the breast implant case of Maria Stern, 15 \whose settlement included apromiseto keep key
documents secret, has aroused a great deal of controversy. Many believe that silicone breast implants cause various connective

tissue and other such diseases. Others clearly do not. 16 Byt the morei mportant issue isthat members of the public, and, indeed,
even the Food & Drug Administration, were unable to decide this issue for themselves. Even Dr. Marcia Angell, whose book
strongly criticized those who argued that implants were dangerous, could only say that the “secret documents’ discovered by

Stern's lawyers, “revealing as they were, did not yield a smoking gun.” 7 The failure to reveal a smoki ng gun is hardly a
justification for keeping the information secret.

C. Beyond Mere Secrecy

Unfortunately, courthouse secrecy doesn't stop with protective orders, sealing discovery, or returning it to the other side. The
centerpiece of my presentation at Hofstra was the Fentress case, tried in Louisville in late 1994. Although the case went to a
jury, the verdict was tainted, if not completely fraudulent, because of an agreement between plaintiffs and defense counsel that

the plaintiffswould withhold certain evidencein return for what was described as “tremendous’ sums of money. 18 personally
have been involved, as an expert witness, in a case where the name of the law firm was deleted from the record upon settlement
so no one would be able to tell from docket and court files what particular law firm and attorneys had been sued. |, too, am
bound by secrecy, though not of my own choosing and, thus, can't cite the case name here.

In California, litigants on appeal can agreeto “de-publish” court opinions, a stipulation that often comes about as a condition of
apost-trial settlement. Even worse is the practice, not permitted in federal courts, of allowing parties to agree to a “stipulated
reversal.” The appellate court reverses an adverse trial judgment, when asked to do so, by *122 dtipulation of the parties,

making it appear that the adverse finding had been set aside when it really was settled out of existence. 19 one california
appellate court justice, J. Anthony Kline, was so offended by this technique that he wrote a dissent stating his refusal to follow

this rule. 20
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All of these matters go beyond mere secrecy by overtly misleading the public. They are, or rather should be, intolerable. Yet
there are pressures, including from clients who reap substantial rewards, to engage in these deceptions. It is here, with these
deceptions and the stipulated efforts of opposing counsel, that legislative and court-imposed solutions fail. But they could
succeed if coupled with anew ethicsrule.

[11. Court, Legislative, and Ethical Solutions

Since 1990, about a dozen states have adopted some prohibition on keeping secrets from the public. Some states' laws are
limited and weak, but a few have real teeth. One is Florida's 1990 Sunshine in Litigation Act, which directly prevents secret
settlements and secrecy orders that conceal information about “public hazards,” a phrase the legislature defined broadly. In
1993, Washington State passed a similar law, the “Public Right to Know Bill.”

In Texas, Congressman Doggett's efforts led to Texas Rule 76(a), passed by the court in 1990 by a 4-3 vote, which broadly
prohibits secret agreements. Therule startswith apresumption that all court records must be open. No judge may seal something
from public view, evenif thelawyersfor both sides agree, unlessthejudgefindsthat a“ specific, serious and substantial interest”
needs protection, and that secrecy is the only way to accomplishiit.

Texas's rule has three other important components. First, it covers not just the usual court records and proceedings, but all
documents, whether filed with the court or merely given to the other side during discovery. Second, court orders and opinions
can never be sealed, so the names can never be changed, or the decision “depublished.” Third, secrecy orders can be challenged
not just by the parties but by anyone, including the press and consumer groups. But while both the Texas rule and the Florida
and Washington laws have great strengths, they also have significant weaknesses. Most significantly, they still must depend on
*123 individual judges willing to take strong stands. Many judges, focused on encouraging settlement, see secrecy as being
the easiest path to that goal.

More important, neither Texas, Florida nor Washington directly addressed the behavior of lawyers. Nothing prevents Texas
plaintiffs and defense counsel from working together to convince a judge that their case is that rare one where secrecy is
needed. Florida prohibits secrecy agreements between attorneys, but has no specific penalties. Parties who enter into secrecy
agreements in Washington are liable for violating consumer protection laws, but it still doesn't directly punish the lawyers. This
puts lawyers from both sides right where they have always been--in the position of vigorously representing their clients while
putting aside the needs of the public.

In 1991, the Cdlifornialegisature considered Senate Bill 711, 2L afar-reachi ng proposal that would have made secrecy orders
and agreements illegal in cases concerning defective products, environmental hazards, and financial frauds. The bill passed
both houses of the legislature, but was vetoed by Governor Pete Wilson. California Senate Bill 711 included a provision that
would actually have disciplined lawyers who engaged in secret settlements.

This statute had the right idea. If an ethical rule required that attorneys could no longer put their clients interests ahead of the
public health and safety in specific kinds of cases, lawyers would be less likely to stipulate their way around “sunshine” laws.

Until then, many will insist that it is their affirmative ethical duty to do this, even where the public is at risk. And innocent
people will suffer as aresult.

Footnotes
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Partner in Zitrin & Mastromonaco, LLPin San Francisco; Adjunct Professor of Law and Coordinator of Ethics Curriculum University
of San Francisco. The author thanks Carol M. Langford and the Ballantine Publishing Group for the use of material published in
Chapter 9 of Richard Zitrin & Carol M. Langford, The Moral Compass of the American Lawyer (1999).

Among such laws or rules--not all of which can be seen as either strong or effective--are the following: Del. Code Ann. tit. 17 85(g);
Fla. Code Ann. §69.081(West 1998); La. Code Civ. Proc. art. 1426(1998); Mich. Ct. Rule 8.105; N.J. Ct. Rules 81:2-1 & § 4:10-3;
N.C. Gen. Stat. §132-1.3; Ore. Stat. 830.4; Tex. Rules Civ. Proc. Ann. §76(a); Va. Code Ann. §8.01-420.1; and Wash. State House
Bill 1866 “Public Right to Know Bill” (1993).

See, e.g., thediscussionsin Arthur R. Miller, Confidentiality, Protective Orders, and Public Accessto the Courts, 105 Harv. L. Rev.
427, 486-7 (1991); and Wayne D. Brazil, Protecting the Confidentiality of Settlement Negotiations, 39 Hastings L.J. 955, 958-9
(1988). In addition, there are alarge number of informal discussions, essays, forums, and “op-ed” pieceswhich have raised thisissue.
Most recently, at the American Bar Association's Center for Professional Responsibility'sannual conferencein May 1998, two of four
members of aplenary panel | moderated on thisissue (Lewis Goldfarb of Chrysler Corp. and David W. Rudy, amediator based in San
Francisco and Colorado Springs, CO) strongly advocated for the need to preserve secrecy in order to facilitate the settlement process.

Miller, supra note 2, at 464-6.

Id. at 466.

Fed. R. Civ. Proc. 26(c).

Miller, supra note 2, at 479.

| consider these to be Texas, Washington, and Florida (see discussion infra).

Prof. Miller is not alone. Mediators are generally trained to see disputes as private, a view strongly expressed by Mr. Rudy at the
ABA Center for Professional Responsihility Conference referred to supra note 2.

Nader quoted in Robert Costello, What Y ou Don't Know Can Hurt Y ou, Mass. Law WKly., Feb. 20, 1995.
Lloyd Doggett & Michael Mucchetti, Public Access to Public Courts, 69 Tex. L. Rev. 643, 653 (1991).
See McNeilab, Inc., v. HHS, No. 84-1617 (D.D.C. June 5, 1985). See also supra note 10.

Morton Mintz, At Any Cost 197-8 (1985).

See, e.g., Bob Gibbins, Secrecy Versus Safety: Restoring the Balance, 77 ABA J. 74 (1991) and Steven D. Lydenberg et. al., Rating
America's Corporate Conscience: A Provocative Guide to the Companies Behind the Products Y ou Buy Everyday 234 (1986).

Author correspondence and interviews with Clarence Ditlow, Director of Center for Auto Safety, especialy June 23, 1997;
see Transcript of American Judicature Society, “Confidential Settlements and Sealed Court Records. Necessary Safeguards or
Unwarranted Secrecy?”’ reported in 78 Judicature 304, and especialy at 311 (1995); Catherine Yang, A Disturbing Trend Toward
Secrecy, Bus. Wk., October 2, 1995, at 60. Discovery of GM incident lists obtained from the Center for Auto Safety lists 245 closed
Cases.

Sternv. Dow Corning Corp.,1987 U.S. App. Lexis6517 (9th Cir. 1987); see, e.g., discussionsin Richard Zitrin & Carol M. Langford,
The Moral Compass of The American Lawyer ch. 9 (1999); Ralph Nader & Wesley J. Smith, No Contest (1996).

See MarciaAngell, M.D., Science on Trial (1996). Dr. Angell was executive editor of The New England Journal of Medicine.

Id. at 60.
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18 See Zitrin and Langford supranote 15, at 193-203. The Fentress case was the subject of an extensive series of articlesinthe Louisville
Courier-Journal by reporter Leslie Scanlon, as well as being reported by the New Jersey Law Journal and the Indianapolis Star,
although the story was otherwise largely ignored by the press.

19 Neary v. Regents of Univ. of California, 3 Cal. 4th 273 (1992).

20

Morrow v. Hood Communications, Inc., 59 Cal. App. 4th 924 (1997). Kline was charged with violating judicia ethics for writing
his dissent, though he said he would obey a specific order of his state's Supreme Court if told to do so. The matter is pending before
the state's judicial performance commission at this article's deadline.

21 calif. SB. 711 (Lockyer), 1991.
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Title Date Type Depth

10. BUYING WITNESS SILENCE: EVIDENCE-SUPPRESSING 2008 Law Review —
SETTLEMENTS AND LAWYERS' ETHICS, 87 Or. L. Rev. 481, 579

Lawyers frequently draft settlements that impede other parties' access to
relevant evidence through clauses that prohibit the plaintiff from disclosing
information to anyone with a...

11. OPENING MEDICAL SETTLEMENTS FOR THE PUBLIC GOOD: WHY 2008 Law Review —
MEDICAL CASES JUSTIFY SECRECY IN SETTLEMENT, 87 Or. L. Rev.
671, 713+

When patients walk into their doctor's office they do not expect to walk out
with a lawsuit. They probably do not expect that their visit will result in worse
injuries, or that...

12. SECRET CLASS ACTION SETTLEMENTS, 31 Rev. Litig. 889, 942+ 2012 Law Review —

I. Introduction. 889 Il. Case Study: the B'nai B'rith Litigation. 890 IIl. Scope
of the Practice. 899 A. Secret Class Action Settlements in the News. 900 B.
Scope of Practice...

13. SETTLE OR SUE? THE USE AND STRUCTURE OF ALTERNATIVE 2012 Law Review —
COMPENSATION PROGRAMS IN THE MASS CLAIMS CONTEXT, 17
Roger Williams U. L. Rev. 97, 136

Imagine a major environmental disaster - one that affects property and wildlife
over a wide geographic area and leads tens or hundreds of thousands of
individuals and businesses to...

14. SETTLEMENTS AND SECRETS: IS THE SUNSHINE CHILLY?, 55 S.C. 2004 Law Review —
L. Rev. 859, 882

I. Open Courts, Closed Files. 859 II. Judicial and Legislative Efforts to Deal
with Overuse and Abuse of Secrecy. 861 IIl. The "Chilled Settlements"
Argument. 863 IV. Federal...

15. SECRECY IN THE COURTS: AT THE TIPPING POINT?, 53 Vill. L. Rev. 2008 Law Review —
811, 828

The very word "secrecy" is repugnant in a free and open society; and we are
as a people inherently and historically opposed to secret societies, to secret
oaths and to secret...
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