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S ince 1989, the California 
ethics rule on competence 
has read, “A member shall 
not intentionally, reckless-

ly, or repeatedly fail to perform legal 
services with competence.” A sim-
ple enough statement. 

The original Commission on the 
Revision of the Rules left this lan-
guage intact. But this first commis-
sion added Comment, paragraph 6, 
which stated that the rule is “not 
intended to apply to a single act of 
negligent conduct or a single mis-
take.” (My emphasis.) That addition 
gave lawyers a “free pass” to anyone 
committing a first act of negligence, 
or first “mistake,” in the jargon of 
the first commission, no matter how 
egregious that mistake was. This 
modification was itself a big mis-
take.

Fortunately, our Supreme Court 
rejected the first commission’s work 
product in its entirety, which led 
to the formation of a second Rules 
Revision Commission far more con-
cerned with the public interest than 
the first. This commission removed 
the offending paragraph in the com-
ment section, and added the phrase 
“with gross negligence” to section 
(a) of the rule. This is a great im-
provement over the first commis-
sion’s lawyer-protective language,
and the addition of “gross negli-
gence” further clarifies and slightly
broadens the categories of possible
incompetence.

Perhaps more importantly, if the 

court accepts the bar’s recommen-
dation, for the first time, California 
will have a diligence rule. Diligence 
and competence are not the same 
thing. Far from it. “Competence” 
refers to the ability to take on and 
complete a matter with the requisite 
skill and knowledge. “Diligence,” on 
the other hand, refers to getting the 
job done, doing the work. A lawyer 
can be highly competent, but an at-
torney’s lack of diligence — missing 
deadlines, dropping the ball, and 
general inattentiveness or lack of 
caring — is a far more frequent sin. 

The first commission completely 
refused to draft a diligence rule, the 
majority of members arguing that 
the one-word reference in existing 
competence Rule 3-110(b) — “For 
purposes of this rule, ‘competence’ 
in any legal service shall mean to ap-
ply the 1) diligence, 2) learning and 
skill, [etc.]” was sufficient. But the 
word itself was left undefined.

With the current draft rules, the 
use of the word “diligence” to help 
define “competence” has rightly 
been removed from Rule 1.1(b), and 
an entire rule, defining diligence, 
numbered 1.3, has been created:

(a) A lawyer shall not intentional-
ly, repeatedly, recklessly or with gross 

negligence fail to act with reasonable 
diligence in representing a client. 

(b) For purposes of this rule, “rea-
sonable diligence” shall mean that a 
lawyer acts with commitment and 
dedication to the interests of the client 
and does not neglect or disregard, or 
unduly delay a legal matter entrusted 
to the lawyer. 

Clearer, fairer, more complete — 
and far more protective of clients 
and the public. The second commis-
sion should be applauded for mak-
ing these two rules changes.

Richard Zitrin is a professor at UC 
Hastings and principal of San Fran-
cisco’s Zitrin Law Office. He is the 
lead author of three books on legal 
ethics, including “The Moral Com-
pass of the American Lawyer,” and 
the 4th edition of “Legal Ethics in the 
Practice of Law.”

PROPOSED RULES 1.1 & 1.3     Competence
and (introducing) diligence 

By Neil J Wertlieb

T he Board of Trustees of 
the State Bar of Califor-
nia has approved, and 
submitted to the Cali-

fornia Supreme Court, a complete 
set of new and amended proposed 
Rules of Professional Conduct, 
which will become effective if and 
when approved by the court.

Included in the proposed rules is 
Rule 2.4, “Lawyer as Third-Party 
Neutral.” Proposed new Rule 2.4 
defines a third-party neutral as an 
individual who assists two or more 
persons, who are not clients of the
individual, to resolve a dispute be-
tween them. Third-party neutrals 
commonly act as arbitrators or me-
diators. While non-lawyers can act 
as third-party neutrals, arbitrators 
and mediators are often lawyers. 
Proposed Rule 2.4 only applies to 
lawyers acting as third-party neu-
trals.

Proposed Rule 2.4 obligates a law-
yer serving as a third-party neutral 
to inform unrepresented parties 
that the lawyer is not representing 
them. Whenever such a third-par-
ty neutral knows or reasonably 
should know that a party does not 
understand the lawyer’s role in the
matter, proposed Rule 2.4 further 
obligates the lawyer to explain the
difference between his or her role 
as a third-party neutral and a law-
yer’s role as one who represents a
client.

There is no current California 
Rule of Professional Conduct that 

corresponds to proposed new 
Rule 2.4. However, our current
Rule 1-710, a version of which has 
been submitted to the California 
Supreme Court as proposed Rule 
2.4.1, concerns lawyers serving 
as temporary judges, referees and 
court-appointed arbitrators.

Proposed Rule 2.4 is based on the
American Bar Association’s Model 
Rule 2.4. In fact, the wording of the
proposed rule is identical (although 
the comments to the proposed 
rule differ from those in the Model 
Rule). Thirty-three other U.S. juris-
dictions have adopted Model Rule 
2.4 verbatim, and 13 jurisdictions 
have adopted a rule substantially 
similar to Model Rule 2.4. Only five
jurisdictions (including California)
have not adopted a rule derived 
from Model Rule 2.4.

The California State Bar, in sub-
mitting proposed Rule 2.4, noted 
the importance of adopting a new 
disciplinary standard that imposes 
duties on lawyers when acting in a 
“quasi-judicial” capacity to enhance 
public protection in an area of law-
yer conduct that has expanded in 
the past three decades. Proposed 
new Rule 2.4 would protect the pub-
lic by requiring disclosures that 
help to assure that a lawyer’s role 
as a third-party neutral is proper-
ly understood when it is intended 
to be distinct from the typical and 
common understood function of a 
lawyer as a client’s advocate. 

The California Supreme Court 
has already addressed the inherent
power to impose attorney discipline 
for conduct occurring in the perfor-
mance of judicial functions. See, for 
example, In re Scott, 52 Cal. 3d 968 
(1991) (“Under our inherent power 
we may discipline an attorney for 
conduct either in or out of his pro-
fession which shows him to be unfit 
to practice” [internal quotes and 
citations removed]). Proposed new 
Rule 2.4 would make clear in the

Rules of Professional Conduct that 
lawyers can be disciplined when 
acting in the capacity as a third-par-
ty neutral.

The proposed comments to Rule 
2.4 recognize that a lawyer who 
serves as a third-party neutral may 
subsequently be asked to serve as a
lawyer representing a client in the
same matter. In order to do so, such 
a lawyer and the lawyer’s law firm 
would need to navigate conflict of 
interest and other procedural rules, 
including proposed Rule 1.12 (appli-
cable to former judges, arbitrators, 
mediators and other third-party 
neutrals).

The proposed comments also 
make clear that a lawyer serving 
as a third-party neutral may be sub-
ject to court rules or other law that 
apply either to third-party neutrals 
generally or to lawyers serving 
as third-party neutrals. The com-
ments promote compliance with 
such other related regulatory stan-
dards by including references to 
both the Judicial Council Standards 
for Mediators in Court Connected 
Mediation Programs and the Judi-
cial Council Ethics Standards for 
Neutral Arbitrators in Contractual 
Arbitration. Interested parties may 
also want to consult Rules 10.780 to 
10.783 and Rules 3.850 to 3.872 of 
the California Rules of Court.

Neil J Wertlieb of Wertlieb Law 
Corp is an experienced transactional 
lawyer who serves as a mediator, and 
provides expert witness services, in 
disputes involving business transac-
tions and corporate governance and 
in cases involving attorney malprac-
tice and attorney ethics. Mr. Wertlieb 
served as chairman of the California 
State Bar’s Committee on Profession-
al Responsibility and Conduct, and is 
vice chairman of the Professional Re-
sponsibility and Conduct Committee 
of the Los Angeles County Bar Asso-
ciation.
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Competence refers to the ability to take on and complete 
a matter with the requisite skill and knowledge.  
Diligence, on the other hand, refers to getting the job 
done, doing the work.
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