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After the Whistle Blows

THE STATE BAR INDEED SET NEW
POLICY ON ATTORNEY CONFIDENTIALITY

By RICHARD ZITRIN

arlier this year, Cindy Ossias, a staff

attomney for the California Depart-

ment of Insurance and 2 name now
familiar to most who read this. took the
courageous step of blowing the whistle on
her boss, Chuck Quackenbush. Quacken-
bush, who soon resigned his position under
a cloud of malfeasance, behaved with
gross impropriety by settling Northridge
earthquake claims in ways that benefited
only insurers and Quackenbush himsell,
not the quake’s actual victims.

This fall. | had the privilege of repre-
senting Cindy in connection with the in-
vestigation inio the propriety of her con-
duct conducted by the State Bar's Office of
‘Irial Counsel. These have been various re-
ports about that investigation and the eftect
Ui UIC UECTINAlon DY senlor ral coun-
sel. made in an Oet. 11 letter 1o me, not to
prosecute Ms. Ossias. | certainly don’t
have all the answers, especially as 1o why
trial counsel spoke as it did. But I do know
something more about the situation than
has thus far been reported. whether in the
recent front-page Los Angeles Times story,
Recorder reporter Mike McKee's brief
piece, or elsewhere.

Of interest to many is the issue of
whether the State Bar “set policy” by its
decision not to prosecute Ms. Ossias, Los
Angeles Times reporter Virginia Ellis, who
broke the Quackenbush story, wrote that
the statements in the State Bar's letter
muldmm “an important break-

" possibly “the first [decision] of
its kind in the nation.” In reaction, howev-
er, the State Bar issued a memorandum o
“members of the public and legal profes-

sion™ mungﬂm:heﬂm.llmmm !

a “formal "™ but merely #in “exer-
wwmwm Counsel's prosecu-
torial discretion.”

I'believe that the truth lies somewhere in |

between these positions, though Ms. Ellis'
piece in the Times hits closer 1o the mark.

The actual letter is teprinted here, with
Cindy’s permission, so readers can judge
for themselves.

et me explain my perspective, First,
I as far as I am aware, the Office of
Counsel instigated the investi-
gation of Ms, Ossias on its own, as indeed
should happen in & situation of great public
interest and importance. Second, individu-
uls in that office. including two excellent
senior staff atomeys and Acting Chief Tri-
al Counsel Francis Bassios, familiarized
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themselves thoroughly with the facts of
C!Mysme.mm.everymewasclmiy
aware of the significant policy issues in-
volved.

Fourth — and of more than passing sig-
nificance — when trial counsel made its de-
cision not to prosecute and orally informed
me. | was asked whether Cindy would be
publicizing the letter staff counsel was writ-
ing. | made it clear that she would. Trial
counsel then asked for extra time before
producing the letter. This gave those in-
volved at the Bar, all lawyers of quality and
intelligence, the opportunity to make sure
the letter expressed their precise position. |
can only conclude that every word in the
Oct. 11 leuter was carefully chosen — cho-
sen knowing the letter would be made pub-
lic.

l-mally simply put. the letier says what it
says. lts is clear, at least 0
me, Read it and see for yourself, Trial coun-
sel says that “we have nol found it neces-
sary” (o determine the easier issue —
whether the Department of Insurance (as
opposed 1o the State of California as em-
bodied by a legislative committee) had 2
confidential relationship with Ms. Ossias.
Had they wanted an easy way out, they
could have said that Cindy's duties under
existing California law were ambiguous. In
fact, a reasonable can be made
that under law,

Cindy’s client was the siate. Instesd, the Bar

and is director of the University of San Francis- | SIe

cos new Center for Applied Legal Ethics. His

mmmammwdm Depu

American Lawyer.

. ﬂfﬁm

expressly refused cven to reach this issue.
choosing to address the case’s public impor-
tance head on.

Indeed, not only did trial counsel cite the
state’s Whistleblower Protection Act, but us
a second, independent ground for its deci-
sion, they wrote that Cindy’s actions “ad-
vanced important public policy considera-
tions.” In my view. this letter thus goes be-
yond mere whistleblower protection to an
affirmative statement that under the right
circumstances (though we don't know how
broad these might be) public policy could
be a defense for lawyers blowing the whis-
e whether ar not the Whistleblower Act
applies.

Note that | write “could be a defense™
rather than “will be.” We don’t know what
the future holds, and 1 am quite certain thar
semior State Bar stafl, including tnal counse!
involved here, would like 1o see legisiative
clarification. But the fact remains that this
dcclsmn one [ would characterize as coura-
the pantof trial counsel. has imph-

Cindv's individual cace
What those implications are remain to be
seen. But it denigrates the serious efforts of
hnmmmﬂ o men-
tion engages in revisionist history. to say
that this letter is merely a one-time exercise
of discretion,

Trial counsel mpp:d up to the plate in
mﬁm hit a home run. That action, in

Ossias’ grand slam, ad-
pmm of all Californians.
Neihnr ‘nor the State Bar will chart
the future on this issue, but both have
should both be proud. w




